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IN THE COURT JUDICIAL MAGISTRATE FIRST CLASS, 

BILASIPARA 

     

            Misc. Case No. 78/2017. 

              U/S 125 of Cr.P.C. 

          Majida Khatun.. … ..Petitioner 

                                                            -Vs.- 

                                             Siraj Uddin …. ... Opp. Party 

 

PRESENT: Smt. Mridusmita Hazarika,A.J.S. 

       J.M.F.C., Bilasipara  

 

 

                   For the Petitioner:  Mr. Jahangir Alom Sk, Learned Advocate 

                   For the Opp. Party: Mr. Tofazal Hoque, Learned Advocate. 

                   Date of Evidence: 9.11.2017, 6.4.2019.    

                   Date of Argument:  2-5-2019 

                   Date of Judgment:  10-5-2019 

                                            JUDGMENT 

1. Instant order arises out of petition filed by the petitioner Majida Khatun 

against the opposite party Siraj Uddin (Opp. Party) U/S 125 of the 

Criminal Procedure Code.  

2. Brief facts for filing the instant case is that the petitioner got married 

with the Opp. Party on 27.9.2009 as per law and customs of 

Mohammadan Law and continued conjugal life for a period of 1 or 2 

months. Out of their wedlock a female child was born. Their happiness 

did not continue for a long time as the Opp. Party started to torture the 

petitioner both mentally and physically. The Opp. Party with conspiracy 

of his family members, demanded an amount of Rs.30,000/- from the 

petitioner and when the petitioner’s father refused to fulfil the said 

illegal demand, the Opp. Party badly assaulted the petitioner and finally 
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on 6.3.2017 the petitioner was compelled to leave her matrimonial 

house. Finding no other alternative, the petitioner along with her minor 

child had taken shelter at her father’s house. The petitioner lodged an 

FIR at the Nayahat O.P. against the Opp. Party vide Bilasipara P.S. case 

No.308/17 u/s.498-A of the IPC. The petitioner has further stated that 

the Opp. Party is a carpenter and earns Rs.30 to 35 thousand per 

month. On the other hand the petitioner does not have the capacity to 

maintain her and her minor child.  Hence the petitioner has filed the 

instant praying for monthly maintenance allowance of Rs.5,000/- for 

her and Rs.3,000/- for her minor child.     

3. After receiving notice, the OP has appeared in the instant case and filed 

written statement admitting his marriage with the petitioner and 

paternity of the child. The Opp. Party has further denied rest of the 

facts stated by the petitioner. The Opp. Party has stated that the 

petitioner had fled away from her matrimonial house in his absence. 

Thereafter the Opp. Party had tried to bring her back but she refused 

to return. The Opp. Party neither demanded any money from the 

petitioner nor caused any torture upon her. It is further stated that the 

relatives of the Opp. Party also went to the house of petitioner’s father 

to take her back but the petitioner asked the Opp. Party to stay as 

‘ghar-jamai’. Even the petitioner threatened to kill the Opp. Party for 

which he lodged an FIR on 7.3.2017. The Opp. Party has stated that he 

is a daily labour and earns Rs.150/- per day. Hence, the OP has prayed 

to dismiss the case. 

4. During course of trial, the petitioner has adduced evidence of two 

witnesses. They have been duly cross-examined by the OP and 

discharged. On closure of petitioner’s evidence, OP has also adduced 

evidence of three witnesses and they have been cross-examined and 

discharged.  

5. I have heard the argument advanced by the learned counsel for the 

petitioner and gone through the evidences on record.  

6. Upon perusal of the pleadings the following points are formulated for 

proper adjudication of the case: 

A. Whether the petitioner has got any just and reasonable ground for 

living separately from the opp. party? 
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B.Whether the petitioner and her minor daughter is entitled to get the 

maintenance as prayed for? 

DISCUSSION DECISION AND REASON THEREOF 

7. Now let me state the legal provision applicable to the instant case. 

Section 125 of the Cr.P.C. casts a legal obligation upon every husband 

to maintain his wife, who is unable to maintain herself. The object of 

the law is to provide protection to destitute woman. It is pertinent to 

mention that scope of section 125 Cr.P.C extends to parents and 

children also. 

8. In the instant case, the evidences on record clearly reveals that 

marriage is admitted by the Opp. Party and the paternity of the girl 

child is also admitted. There is also no dispute as regards the fact that 

the petitioner is living separately.  

9. Hence, keeping in mind the legal aspects and the above admissions 

made by the OP as well as on the basis of evidence on record, let me 

try to decide the points formulated in the instant case: 

Point no 1: Whether the petitioner has got any just and 

reasonable ground for living separately from the opp. party? 

10. In the instant case, the Opp. Party has admitted in his W.S. as well as 

in the evidence that the petitioner is his wife and out of their wedlock 

one child was born. Hence the only fact to be decided is if there was 

any sufficient ground for the petitioner to live separately from her 

husband. In this regard, the petitioner in her petition U/S 125 of the 

Cr.P.C. has claimed that the Opp. Party used to torture her for demand 

of Rs.30000 and finally drove out from the house. But in evidence, the 

petitioner as PW 1 has only deposed that the Opp. Party did not talk 

with her and also did not take care of her. But said facts are not pleaded 

by her in the petition and hence same is found to be not believable.  

11.  Further the PW 1 in her evidence has not uttered a single word 

regarding the alleged demand of dowry made by the Opp. Party. The 

PW 1 has stated that her father in law had assaulted her and did not 

allow to lead conjugal life. She has not stated that the Opp. Party 

demanded Rs.30000 from her as stated in her petition. Hence it is 

apparent that the facts pleaded in the petition U/S 125 of the Cr.P.C. 
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that the Opp. Party used to demand Rs.30000/ from the petitioner, 

are not corroborated by the testimony of PW 1 herself. 

12. The PW 2 Md. Khalil Haque in his examination in chief has though 

deposed that the Opp. Party used to torture the petitioner for demand 

of dowry but his evidence is found to be not believable as because the 

petitioner herself has not stated about the same in her evidence. On 

the other hand the Opp. Party as DW 1 in his WS and evidence has 

categorically deposed that the petitioner asked him to live at the house 

of her father, which is found to be reliable as because his testimony 

has remained unshaken during cross-examination.  

13. Thus from the above, I find that the petitioner has failed to prove the 

alleged torture caused upon her by the Opp. Party for demand of 

Rs.30000/ and hence it cannot be held that the petitioner had to leave 

her matrimonial house without any reasonable ground. 

Decision: The petitioner has failed to show any just and 

reasonable ground for living separately from the opp. party. 

Point no 2: Whether the petitioner and her minor daughter are 

entitled to get the maintenance as prayed for? 

14. As per section 125 (4) of the Cr.P.C. “ no wife shall be entitled to 

receive an allowance for the maintenance or the interim 

maintenance and expense of proceeding, as the case may be, 

from her husband under this section if she is living in adultery 

or is, without any sufficient reason, she refuses to live with 

her husband, or if they are living separately by mutual 

consent. 

15. After reading the above provision, it appears that wife shall not be 

entitled to maintenance if she commits adultery or refuses to stay with 

her husband without any sufficient reason. In this case, it is already 

held that the petitioner has failed to show any sufficient reason to live 

separately from the Opp. Party. Thus I am of the considered opinion 

that the petitioner is not entitled to get any maintenance for herself. 

The petitioner has further prayed for maintenance allowance of Rs. 

3000/ for her minor daughter.  In this case the paternity of the 

petitioners’ daughter namely Shahin Surya Yesmin is not disputed. 

There is no dispute as to the fact that the said daughter is a minor. 
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Thus being the father, it is the legal and moral duty of the Opp. Party 

to maintain his daughter, who being minor is unable to maintain 

herself. Hence the only fact required to be considered is the rate of 

maintenance allowance to be awarded to the daughter of petitioner.   

In this regard, PW-1 in her evidence has deposed that the opp. party 

is a carpenter and his monthly income is 30000 to 35000. It appears 

that the version of PW 1 as regards the income of Opp. Party is based 

upon assumption only as because she has failed to state specifically 

the exact income of Opp. Party. There is also nothing in the record to 

prove the exact income of Opp. Party.   On the other hand, DW 1 has 

stated that he has been working as a helper of mason since last 10-

15 years and he is not capable to pay the maintenance. But his version 

cannot be accepted as because it is settled proposition of law that an 

able bodied person is considered as capable of maintaining his wife, 

children etc. In the instant case, there is nothing in the record to show 

that the opp. party is suffering from any physical infirmity. Thus 

considering the present cost of living, social status of both the parties, 

I am of the view that an amount of Rs. 1500/ per month will be proper 

and reasonable to meet the basic needs of the petitioner’s daughter 

namely Sahin Surya Yasmin. Hence, Opp. Party is directed to provide 

monthly maintenance allowance of Rs. 1500/ to his daughter namely 

Sahin Surya Yasmin.  

                                         ORDER 

16.  In view of the above discussions, the opp. party is directed to give an 

amount of Rs. 1500/- p.m. to the petitioner’s daughter namely Sahin 

Surya Yasmin as maintenance allowance as per Gregorian calendar.  

17. This order of maintenance allowance is to take effect from today, i.e.  

from 10.5.2019. 

18. Furnish a free copy of the judgment to the petitioner. 

19. Given under my hand and seal of this Court on this 10th day of May, 

2019 at Bilasipara, Dhubri. 

                                                                               (Smt. M. Hazarika) 

                                                                               J.M.F.C., Bilasipara 

APPENDIX 
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1ST Party/Petitioner’s Witnesses: 

1. Mozida Khatoon    … …. …… …. PW-1. 

2. Md. Khalil Haque…………………….PW2. 

1ST Party/Petitioner’s Exhibits: Nil. 

2nd Party/Opp. Party’s Witnesses: 

1. Md. Sirajuddin… …. …… …. DW-1. 

2. Md. Akker Ali………………………….DW2. 

3. Md. Azer Ali……………………..DW3 

2nd Party/Opp. Party’s Exhibits:  Nil. 

 

 

 

                                                                                 (Smti. M.Hazarika) 

                                                                                 J.M.F.C., Bilasipara 

 

 

 

                                                                                                

 

 

 

 

  

  

 

 


